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Court of Appeals of the District of Columbia 


No. 4912. i 

| 

Fannie P. Hurt et al., Appellants, | 

vs. 

Rita Gilmer et al. 

i 

I 


a Supreme Court of the District of Columbia. 

Equity. No. 48434. 

Fannie P. Hurt, John W. Craddock, Plaintiffs, 

vs. 

Rita Gilmer, Mabelle G. Egan, Helen P. Manwarring, 
The Washington Loan and Trust Company, a| Corpora¬ 
tion, Defendants. 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Coujrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Bill I 

i 

Filed June 4,1928. 

’ i 

i 

In the Supreme Court of the District of Colujnbia. 

Equity. No. 48434. j 

Fannie P. Hurt, John W. Craddock, Plaintiffs, 

vs. 

I • • 

Rita Gilmer, Mabelle G. Egan, Helen P. Mak| warring, 
The Washington Loan and Trust Company, a Corpora¬ 
tion, Defendants. 

The plaintiffs, Fannie P. Hurt and John W. Craddock 
aver. 


l-4912a 
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1. That the plaintiff, Fannie P. Hurt is a citizen of the 
United States and a resident of the District of Columbia, 
that her maiden name was Fannie P. Patton, and she is the 
Fannie P. Patton named as beneficiary of the trust ex¬ 
pressed in Exhibit 1, hereto attached. 

2. The plaintiff, John W. Craddock is a citizen of the 
United States and a non-resident of the District of Colum¬ 
bia, and is the creator and donor of the trust expressed in 
Exhibit 1, hereto attached. 

3. That the defendant, The Washington Loan and Trust 
Company is a corporation, created and existing under and 
by virtue of the laws of the District of Columbia and doing 
business as a Trust Company therein. 

4. The defendants, Rita Gilmer, Mabelle G. Egan, and 
Helen P. Man warring are citizens of the LTiited States and 
non-residents of the District of Columbia, and are respec¬ 
tively the persons of like names mentioned in the 

2 trust expressed in Exhibit No. 1, hereto attached. 

5. The defendants, Rita Gilmer, Mabelle G. Egan, 
and Helen P. Man war ring are sisters of the plaintiff, Fan¬ 
nie P. Hurt, and all are of full age as are both plaintiffs. 

6. Plaintiffs allege that on the 25tli dav of May, 1925, 
the plaintiff John W. Craddock duly made, executed and 
delivered a declaration of trust, a copy whereof is hereto 
attached, marked Exhibit No. 1, and made part hereof, 
the same as if specifically incorporated herein. 

7. Both of the plaintiffs together with all of the de¬ 
fendants, except the defendant, The Washington Loan and 
Trust Company have mutually consented and agreed with 
each other that the said trust be altogether abrogated, 
rescinded and set aside, and that the corpus of the estate 
created thereby together with any and all property ac¬ 
quired by the said Washington Loan and Trust Company, 
Trustee, through investment of funds from the said estate 
and other accretions thereto shall forthwith be assigned, 
transferred and delivered by the said trustee to the plain¬ 
tiff, Fannie P. Hurt, discharged of said trust and abso¬ 
lutely in fee simple forever. 

8. There are no other beneficiaries of or under the said 
trust save those named in paragraph seven supra. 

9. The plaintiffs allege that all of the beneficiaries named 
in paragraph seven, supra, have notified said trustee, that 
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i 

! 

they together with the >-;-:d John W. Craddock have agreed 
as set forth in paragraph seven supra, and all of said 
beneficiaries, together with the said John WVj Craddock 
have made demand upon the defendant the Washington 
Loan and Trust Company, that it assign, transfer and 
deliver the corpus of the said estate, and accretjion there¬ 
from, if any, to the plaintiff Fannie P. Hurt, alj of which 
it has refused and still refuses to do. 

3 10. The plaintiffs allege that the said j John W. 
Craddock; Rita Gilmer and George H. Gilmer, her 

husband; Mabelle G. Egan, and John G. Egan, her hus¬ 
band; Helen P. Manwarring, and George W. Majiwarring, 
her husband have executed and delivered to the said Fannie 
P. Hurt a deed conveving to her all and anv inteilest which 
they may have in the said trust created by the declaration 
of trust, dated the 25th day of May, 1925, and in the Corpus 
thereof. 

11. The plaintiffs have no adequate remedy at law. 

12. Being therefore without remedv, save in a!Court of 
Equity the plaintiffs pray that they may have j leave to 
file this their bill of complaint herein and that | the said 
defendants mav be regularlv summoned to answer the 
same. 

Wherefore plaintiffs pray: 

1. That bv decrees of this Court the said declaration of 

trust mav be abrogated and set aside and declared to be 

of no effect and that the said The Washington ijjoan and 

Trust Company be directed to turn over, transfer and 

deliver to the plaintiff, Fannie P. Hurt all of tljie estate 

held bv it under the said declaration of trust. 

* 

2. Plaintiffs pray for such other and further relief as 
mav he proper in the premises. 

FANNIE P. HURT- 
JOHN W. CRADDOCK. 

DANIEL THEW WRIGHT, 

T. .MORRIS WAMPLER, ! 

• • I 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

Fannie P. Hurt, being first duly sworn made optli that 
she is one of the plaintiffs in the above | entitled 

4 cause and that the facts set forth in the foregoing 

bill are true as she verily believes. i 

[seal.] ' FANNIE P. BURT. 

2—4912a 
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Subscribed and sworn to before me this 31 dav of May 
1928. 

[seal] j BERTHA G. HUNT, 

Notary Public, I). C. 

State of Virginia, 

City of Lynchburg , 

John W. Craddock being first dulv sworn made oath 

» • 

that the allegations and statements contained in the fore¬ 
going bill are true to the best of his knowledge, information 
and belief. 

JOHN W. CRADDOCK. 


Subscribed and sworn to before me this 18 dav of May, 
1928. 

[seal.] i ELVA C. MARTIN, 

Notary Public. 

My commission expires Dec. 30, 1929. 

This declaration of trust made this twcntv-fifth dav of 

• • 

May, A. D. 1925, by and between John W. Craddock, of 
Lynchburg, Virginia, hereinafter referred to as grantor, 
and The Washington Loan and Trust Company, a corpora¬ 
tion dulv created and existing under and bv virtue of the 
laws of the United States, relating to the District of Colum- 
bia, and having its principal place of business in the City 
of Washington, said District, hereinafter referred to as 
trustee: 

Whereas, it is the desire of grantor to create a trust 
fund for the benefit of the beneficiaries hereinafter 
5 named upon the terms and conditions hereinafter 
set forth and for this purpose to deposit with trus¬ 
tee the securities hereinafter particularly described. 

Now therefore grantor for and in consideration of the 
premises and in further consideration of trustee accepting 
this trust, as is evidenced by it becoming a party hereto, 
and of the sum of ten (10) dollars to grantor in hand 
paid, the receipt of which is hereby acknowledged, does 
hereby irrevocably assign, transfer and deliver, unto trus¬ 
tee, its successors and assigns, the following: 

Certificate No. 35 for 100 shares of the preferred stock 
of the F. & W. Grand 5-10-25 Cent Stores, Inc., and 
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O 


Certificate No. 5250 for 12 shares of the common stock 
of the Craddock-Terry Company, 

in and upon the trusts, nevertheless that is to ^ay: 

In trust to take charge of, manage, control, invest and 
reinvest the same, with full power of sale; provided, how¬ 
ever, that during the period of five years fronj the date 
hereof, unless grantor should die before the expiration of 
said period, in which event until the date of pis death, 
grantor reserves to himself and shall have the! right by 
written instructions to direct trustee to sell or exchange 
such securities and designate the character of j the rein¬ 
vestment of the proceeds thereof, and trustee shall, during 
the term of such period, be released and discharged from 
any liability whatever to grantor or any beneficiairy named 
or referred to hereunder because of compliance jvvith such 
instructions, and further during such period trustee shall 
not be expected or required to dispose of such |securities 
unless so directed in writing by grantor, unless, course, 
he should die prior to the expiration of such period, upon 
the expiration of such period of five years, cir should 
grantor die before the expiration thereof, j upon his 
6 death, trustee shall have the right without Reference 
or consultation to or with grantor or any beneficiary 
named or referred to hereunder, to sell any securities held 
hereunder and to invest and reinvest the proceed$ thereof, 
pursuant to its own judgment and discretion; and 

In further trust, to pay the net income therefrom in 
monthly or quarterly installments unto Fannie Pi. Patton, 
for and during the term of her natural life, unless the 
trust herein created should terminate during her life, in 
which event until the date of such termination, and 

In further trust, in addition to the net incomej payable 
as aforesaid unto the said Fannie P. Patton, trustee shall, 
beginning at the expiration of ten years from jthe date 
hereof, pay to her, the said Fannie P. Patton, Annually 
thereafter out of the corpus of such trust fund, aii amount 
equal to five percentum thereof; that is, five perc^ntum of 
the value of said trust fund at the date of ten vears from 
the date hereof; and 

In further trust, upon the death of the said Fhnnie P. 
Patton, trustee shall reduce the corpus of said trust fund, 


i 
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or so much thereof as mav then he in its custodv, to cash 
and distribute such cash proceeds equally among Rita Gil¬ 
mer, who is now residing at Lynchburg, Virginia, Mable 
G. Egan, who is now residing at Lynchburg, Virginia, and 
Helen Patton Manwarring, who is now residing at Bridge¬ 
port, Connecticut, and who are sisters of the said Fannie 
P. Patton, or the survivors of them, unless any of the said 
three sisters of the said Fannie P. Patton, should be then 
dead, leaving children surviving, in which event such sur¬ 
viving children shall be entitled to the share thereof to 
which the deceased parent would have been entitled if then 
living; and 

In further trust, in the administration of the trust fund 
herein created any dividends declared by any corporation 
the shares of whose stock is held hereunder, payable 
7 in stock, shall be considered and treated as income 
and as such shall be distributable in the same man¬ 
ner as dividends payable in cash; and 

In further trust, trustee shall be entitled for its services 
hereunder to a fee of five percent of the gross income aris¬ 
ing from the corpus of the trust fund herein created, de¬ 
ductible as collected, and to a further fee of three percent 
of the corpus of such trust fund deductible when and as 
such corpus is distributable; and 

In further trust, that as this trust fund is created for the 
benefit of the beneficiaries named and referred to herein, 
it is hereby expressly provided that none of such bene¬ 
ficiaries nor shall anyone acting for or on their behalf or on 
the behalf of any of them, shall have the right to anticipate, 
mortgage, pledge, sell or assign or in any way whatsoever 
dispose of or encumber the income or the corpus of the 
trust fund herein created, or any benefits accruing under 
the terms hereof, and that no part of such income or prin¬ 
cipal shall be liable for any indebtedness of such bene¬ 
ficiaries or any of them, nor shall such income or principal 
be subject to attachment, garnishment or any other legal 
process; and 

In further trust, that grantor shall have the right to 
transfer and assign any other or additional securities or 
any funds hereunder and when so assigned and delivered 
to trustee they shall become a part of the corpus of the 
trust fund herein created to the same and full extent as 
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if assigned, transferred and delivered at the tiihe of the 
execution hereof. 

In testimony whereof, the said John W. Craddock has 
hereunto signed his name and affixed his seal, and the said 
The Washington Loan and Trust Company hds caused 
these presents to be signed in its corporate name 

8 by Andrew Parker, its Vice President, attested by 
Harry G. Meem, its Treasurer, and its Corporate 

seal to be hereunto affixed on the day and year hirst here¬ 
inbefore written, in triplicate. 

JOHN W. CRADDOCK. [seal.] 

THE WASHINGTON LOAN AND 
TRUST COMPANY, i 

By ANDREW PARKER, ! 

Vice-President. 

A f fpcf• ] 

[seal.] HARRY G. MEEM, | 

Treasurer. 

i 

i 

Motion to Dismiss. S 

I 

Filed June 25, 1928. 

i 

• • * • # # * 

I 

The Washington Loan and Trust Company, onp of the 
defendants in the above entitled cause, now coijnes and 
moves the Court to dismiss the Bill of Complaint filed 
herein on the following grounds: 

1. Because the Bill seeks without right the terrjiination 
of a trust in derogation of the contingent interests of the 
born and unborn children of Rita Gilmer, Mabelle G. Egan 
and Helen Patton Manwarring. 

2. Because the trust provides that upon the death of 
Fannie P. Hurt, the life tenant, the corpus of said trust 
shall be divided among her three sisters, and if ] any of 
them be then dead leaving children surviving, said Children 
are to take their deceased parent’s share, and th^ Plain¬ 
tiffs through their Bill of Complaint seek to termi- 

9 nate the trust in derogation of the contingent rights 
of said children. 


i 
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3. And for other reasons apparent on the face of said 
Bill of Complaint. 

ARTHUR PETER, 

W. BARRON GLOVER, 

Attorneys for the Washington Loan 

and Trust Company, Defendant. 

To Messrs. Daniel Thew Wright and T. Morris Wampler: 

Please take notice that the foregoing Motion will be for 
hearing on Friday the 29th day of June, 1928, at ten o’clock 
A. M., or as soon thereafter as counsel can be heard. 

ARTHUR PETER, 
i W. BARRON GLOVER, 

Attorneys for the Washington Loan, 

and Trust Company, Defendant. 

Service of the aforegoing Motion and Notice acknowl¬ 
edged and accepted this 23rd dav of June, 1928. 

T. M. WAMPLER, 

G. 


Decree. 

Filed November 28, 1928. 


This cause is before the Court on a Motion to Dismiss 
filed by the defendant, The Washington Loan and Trust 
Company, to the original Bill in Equity, and after argu¬ 
ment on the same and consideration of the same by the 
Court, it is by the Court this 28th day of November, 1928, 
Adjudged, ordered, and decreed that said Motion be, 
and the same is, sustained, with leave to the plaintiffs to 
file forthwith their amended bill in said cause. 

PEYTON GORDON, 

Justice. 

O. K. for form. 

WRIGHT. 
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10 Amended Bill. 

Filed Nov. 28, 1928. 

In the Supreme Court of the District of Columbia. 

Equity. No. 48434. j 

Fannie P. Hurt, John W. Craddock, Plaintiffs, 

j 

vs. 

i 

Rita Gilmer, Mabelle G. Egan, Helen P. M a ^warring, 
The Washington Loan and Trust Company, a!Corpora¬ 
tion, Defendants. j 

The plaintiffs, Fannie P. Hurt and John W. ICraddock 
aver: 

1. That the plaintiff, Fannie P. Hurt is a citizjen of the 

United States and a resident of the District of Columbia, 

that her maiden name was Fannie P. Patton, and she is the 

Fannie P. Patton named as beneficiarv of the 'trust cx- 

* 

pressed in Exhibit 1, hereto attached. 

2. The plaintiff, John W. Craddock is a citizen of the 
United States and a non-resident of the District of Colum¬ 
bia, and is the creator and donor of the trust Expressed 
in Exhibit 1, hereto attached. 

3. That the defendant, The Washington Loan apd Trust 
Company is a corporation, created and existing under and 
by virtue of the laws of the District of Columbia a|nd doing 
business as a Trust Company therein, is the Trustee named 
as such, in Exhibit 1 hereto attached, and as sijich is in 
possession of the Stock Certificates described ini Exhibit 

1, which Stock Certificates constitute the corpus of 

11 said trust estate. 

4. The defendants, Rita Gilmer, Maybelle G. Egan, 
and Helen P. Manwarring are citizens of the United States 
and non-residents of the District of Columbia, and are 
respectively the persons of like names mentioned in the 
trust expressed in Exhibit No. 1, hereto attached. 

5. The defendants, Rita Gilmer, Maybelle G. Egan and 
Helen P. Manwarring are sisters of the plaintiff j Fannie 
P. Hurt, and all are of full age as are both plaintiffs. 

6. Plaintiffs allege that on the 25th day of M^y, 1925, 
the plaintiff John W. Craddock duly made, executed and 
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delivered a declaration of trust, a copy whereof is hereto 
attached, marked Exhibit Xo. 1, and made part hereof the 
same as is specifically incorporated herein. 

7. Both of the plaintiffs together with all of the de¬ 
fendants except the defendant, The Washington Loan and 
Trust Company, have mutually consented and agreed with 
each other that the said trust be altogether abrogated, 
rescinded and set aside, and that the corpus of the estate 
created thereby together with any and all property acquired 
by the said Washington Loan and Trust Company, trustee, 
through investment of funds from the said estate and other 
accretions thereto shall forthwith be assigned, transferred 
and delivered by the said trustee to the plaintiff, Fannie 
P. Hurt, discharged of said trust, and absolutely in fee 
simple for ever. 

8. Plaintiffs allege that the said John W. Craddock, 
Rita Gilmer and George II. Gilmer her husband, Mabelle 
G. Egan and John G. Egan, her husband, Helen P. Man¬ 
warring and George W. Manwarring, her husband, have all 

made, executed and delivered to the plaintiff, Fannie 
12 P. Hurt,, a deed conveying to her, her heirs and 
assigns, absolutely and in fee simple forever, all 
the property and estate, right, title and interest which they 
or anv of them have, or may hereafter have in the Trust 
created by said Exhibit 1, and in and to the corpus of said 
trust estate, and the property all and singular thereunto 
belonging. 

9. There are no other beneficiaries of or under the said 


trust save and except the plaintiff, Fannie P. Hurt and the 
defendants, Rita Gilmer, Mabelle G. Egan and Helen P. 
Manwarring. 

10. The plaintiffs allege that they and all of the benefici¬ 
aries named in said trust and in Paragraph 9 supra have 
notified said Trustee that they together with the said John 
W. Craddock have agreed as set forth in Paragraph 7 supra, 
and that the deed referred to in Paragraph 8 supra has been 
made, executed and delivered to Fannie P. Hurt, and all 
of said beneficiaries, together with said John W. Craddock 
have made demand upon the defendant, The Washington 
Loan and Trust Company, that it assign, transfer and de¬ 
liver the corpus of the said estate and accretion therefrom 
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if any, to the plaintiff, Fannie P. Hurt, all of which it has 
refused and still refuses to do. 

i 

11. The plaintiffs have no adequate remedy a^ law. 

12. Being therefore without remedy, save in a Court of 

Equity the plaintiffs pray that they may have Have to file 
this their Amended Bill of Complaint herein anid that the 
said defendants mav be regularly summoned to answer the 
same. \ 

Wherefore plaintiffs pray: 

1. That by decrees of this Court the said declara- 
13 tion of trust mav be abrogated and set aside and de- 
dared to be of no effect and that the said The Wash¬ 
ington Loan and Trust Company be directed to turn over, 
transfer and deliver to the plaintiff, Fannie P. fturt all of 
the estate held by it under the said declaration of trust. 

2. Plaintiffs pray for such other and further relief as 
may be proper in the premises. 

FANNIE P. HURT. 

T. MORRIS WAMPLER, j 

Attorney for Plaintiff. 


District of Columbia, ss: j 

Fannie P. Hurt being first dulv sworn made joatli that 
she is one of the plaintiffs in the above entitled cause and 
that the facts set forth in the foregoing bill are ti|ue as she 
verilv believes. 

fannie p. Hurt. 

Subscribed and sworn to before me this 21 day of Novem¬ 
ber, 1928. ! 

[notarial seal.] BERTHA G. HUN|T, 

Notary Public, D. C. 

i 


14 This declaration of trust, made this twenty-ififth day 
of May, A. D. 1925, by and between John W. Crad- 
dock, of Lynchburg, Virginia, hereinafter referred to as 
grantor, and the Washington Loan and Trust Coijnpany, a 
corporation duly created and existing under and by virtue 
of the laws of the United States, relating to the District of 
Columbia, and having its principal place of business in the 
City of Washington, said District, hereinafter referred to 
as trustee: 
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Whereas, it is the desire of grantor to create a trust fund 
for the benefit of the beneficiaries hereinafter named upon 
the terms and conditions hereinafter set forth and for this 
purpose to deposit with trustee the securities hereinafter 
particularly described: 

Now therefore grantor for and in consideration of the 
premises and in further consideration of trustee accepting 
this trust, as is evidenced by it becoming a party hereto, 
and of the sum of ten (10) dollars to grantor in hand paid, 
the receipt of which is hereby acknowledged, does hereby 
irrevocably assign, transfer and deliver, unto trustee, its 
successors and assigns, the following: 

Certificate Xo. 35 for 100 shares of the preferred stock 
of the F. & W. Grand 5-10-25 Cent Stores, Inc., and 

Certificate Xo. 5250 for 12 shares of the common stock of 
the Craddock-Terrv Company, 

in and upon the trusts, nevertheless that is to say: 

In trust to take charge of, manage, control, invest and re¬ 
invest the same, with full power of sale; provided, however, 
that during the period of five years from the date 
15 hereof, unless grantor should die before the expira¬ 
tion of said period, in which event until the date of 
his death, grantor reserves to himself and shall have the 
right by written instructions to direct trustee to sell of ex¬ 
change such securities and designate the character of the 
reinvestment of the proceeds thereof, and trustee shall, 
during the term of such period, be released and discharged 
from any liability whatever to grantor or any beneficiary 
named or referred to hereunder because of compliance with 
such instructions, and further during such period trustee 
shall not be expected or required to dispose of such securi¬ 
ties unless so directed in writing by grantor, unless, of 
course, he should die prior to the expiration of such period, 
upon the expiration of such period of five years, or should 
grantor die before the expiration thereof, upon his death, 
trustee shall have the right without reference or consulta¬ 
tion to'or with grantor or anv beneficiarv named or re- 
ferred to hereunder, to sell any securities held hereunder 
and to invest and reinvest the proceeds thereof, pursuant to 
its own judgment and discretion; and 
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In further trust, to pay the net income thjerefrom in 
monthly or quarterly installments unto Fanniej P. Patton, 
for and during the term of her natural life, unless the trust 
herein created should terminate during her life, in which 
event until the date of such termination, and j 

In further trust, in addition to the net incomej payable as 
aforesaid unto the said Fannie P. Patton, trustee shall, be¬ 
ginning at the expiration of ten years from the (Jate hereof, 
pay to her, the said Fannie P. Patton, annually thereafter 
out of the corpus of such trust fund, an anjiount equal 

16 to five percentum thereof; that is, five pc|rcentum of 
the value of said trust fund at the date o|t ten years 

from the date hereof; and 1 

In further trust, upon the death of the said Fannie P. 
Patton, trustee shall reduce the corpus of said trust fund, 
or so much thereof as may then be in its custody, to cash 
and distribute such cash proceeds equally amon^ Rita Gil¬ 
mer, who is now residing at Lynchburg, Virginia, Mable G. 
Egan, who is now residing at Lynchburg, Virginia, and 
Helen Patton Manwarring, who is now residing at Bridge¬ 
port, Connecticut, and who are sisters of the said, Fannie P. 
Patton, or the survivors of them, unless any (\f the said 
three sisters of the said Fannie P. Patton, sliohld be then 
dead, leaving children surviving them, in which event such 
surviving children shall be entitled to the share thereof to 
which the deceased parent would have been entitled if then 
living; and i 

In further trust, in the administration of the frust fund 
herein created any dividends declared by any corporation 
the shares of whose stock is held hereunder, payable in 
stock, shall be considered and treated as income and as 
such shall be distributable in the same manner asjdividends 
payable in cash; and j 

In further trust, trustee shall be entitled for its services 
hereunder to a fee of five per cent of the grofes income 
arising from the corpus of the trust fund herein created; 
deductible as collected, and to a further fee of three per 
cent of the corpus of such trust fund deductible 'when and 
as such corpus is distributable; and 

In further trust, that as this trust fund is created for the 
benefit of the beneficiaries named and referred to 

17 herein, it is hereby expressly provided that none of 
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such beneficiaries nor shall anyone acting for or oil 
their behalf or on the behalf of anv of them, shall have the 
right to anticipate, mortgage, pledge,sell or assign or in any 
way whatsoever dispose of of encumber the income or the 
corpus of the trust fund herein created, or any benefit ac¬ 
cruing under the terms hereof, and that no part of such in¬ 
come or principal shall be liable for any indebtedness of 
such beneficiaries or any of them, nor shall such income or 
principal be subject to attachment, garnishment or any 
other legal process; and 

In further trust, that grantor shall have the right to trans¬ 
fer and assign any other or additional securities or any 
funds herounderi and when so assigned and delivered to 
trustee they shall become a part of the corpus of the trust 
fund herein created to the same and full extent as if as¬ 
signed, transferred and delivered at the time of the execu¬ 
tion hereof. 

In testimony whereof, the said John W. Craddock has 
hereunto signed his name and affixed his seal, and the said 
the Washington Loan and Trust Company has caused these 
presents to be signed in its corporate name by Andrew 
Parker, its Vice President, attested bv Ilarrv G. Meem, its 
Treasurer, and its corporate seal to be hereunto affixed on 
the dav and vear first hereinabove written, in triplicate. 

JOHN W. CRADDOCK. [seal.] 
THE WASHINGTON LOAN AND 
TRUST COMPANY, 

By ANDREW PARKER, 

Vice-President . 


Attest: 
[seal.] 


HARRY (L MEEM, 
Treasurer. 


18 Motion to Dismiss Amended Bill of Complaint. 


Filed Nov. 28, 1928. 


The Washington Loan and Trust Company, one of the 
defendants in the above entitled cause, now comes and 
moves the Court to dismiss the Amended Bill of Complaint 
filed herein on the following grounds; 


I 


FANNIE P. HURT ET AL. VS. RITA GILMER Efr AL. li) 

i 

1. Because the Bill seeks without right the'termination 
of a trust in derogation of the contingent interests of the 
born and unborn children of Rita Gilmer, Mabelle G. Egan 
and Helen P. Manwarring. 

2. Because the trust provided that upon i]ie death of 
Fannie P. Hurt, the life tenant, the corpus oj: said trust 
shall be divided among her three sisters, anil if any of 
them be then dead having children surviving, said children 
are to take their deceased parent’s share; and the Plain¬ 
tiffs through their Amended Bill of Complaint jseek to ter¬ 
minate the trust in derogation of the contingent rights of 
said children. 

3. And for such other reasons apparent on [the face of 
said Bill of Complaint. 

ARTHUR PETER, ; 

W. BARRON GLOVER; 

Attorneys for the Washington Doan 

and Trust Company, Defendant. 


To Messrs. Daniel Thew Wright and T. Morris Wampler: 


Please take notice that the foregoing Motion jwill be for 

hearing on the — day of-, 1928, at ten o ’clock A. M., or 

as soon thereafter as counsel can be heard. 

ARTHUR PETER, j 
W. BARRON GLOVER,| 

Attorneys for the Washington Doan 

and Trust Company, Defendant. 



This day this cause came on for hearing upon the motion 
of the defendant, the Washington Loan and Trust Com¬ 
pany, to dismiss the Amended Bill herein filec), and the 
Court having heard the argument of counsel find being 
fully advised in the premises, finds said motion |to be well 
taken and doth hereby sustain the same. 

Wherefore it is this 28th day of November, A[. D. 1928, 
adjudged, ordered and decreed that the Amended Bill be 





Id FANNIE ! P. HURT ET AL. VS. RITA GILMER ET AL. 

and the same is hereby dismissed with costs to the defend¬ 
ant the Washington Loan and Trust Company. 

PEYTON GORDON, 

Justice. 

The plaintiffs in open court note an appeal to the Court 
of Appeals, of the District of Columbia, from the fore¬ 
going decree, and the Court fixes the bond for costs on ap¬ 
peal at One Hundred Dollars ($100.00) or Fifty Dollars 
($50.00) cash in lieu thereof to be deposited with the Clerk. 

PEYTON GORDON, 

Justice. 

O. K. for form. 

WRIGHT. 


20 Memorandum 

December 5, 1928—Undertaking on appeal ($100.00) ap¬ 
proved and filed. 


Assignment of Error. 

Filed Dec. 14, 1928. 

* * # * # # * 

The plaintiff, Fannie P. Hurt, assigns as errors com¬ 
mitted bv the trial court the following: 

1. In granting and sustaining the motion to dismiss the 
amended bill of complaint filed herein. 

2. In the entry of the order dismissing the amended bill 
of complaint. 

3. In dismissing the amended bill. 

1 DANIEL THEW WRIGHT, 

i T. MORRIS WAMPLER, 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing is acknowledged this 
14 day of December, 1928. 

ARTHUR PETER, 
Attorney for Defendants. 
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FANNIE P. HURT ET AL. VS. RITA GILMER ET jL. 


j 

I 


The Clerk of the Supreme Court of the District of Col¬ 
umbia will please prepare transcript of record bn appeal 
herein, and the following papers are designated j as being 
necessary to be copied: 

21 1. The original bill. i 

2. The motion to dismiss the original bill.j 

3. The order sustaining the motion to dismiss ajid grant¬ 
ing leave to amend. 

4. The amended bill of complaint. 

5. The motion to dismiss the amended bill of complaint. 

6. The final decree dismissing the amended bill J 

7. Memo: Cost bond approved and filed. 

8. The assignment of errors. 

9. This designation. 

DANIEL THEW WRIQHT, 

T. MORRIS WAMPLER: 

Attorneys for Pldiutiffs. 

Service of a copy of the foregoing is acknowledged this 
14th day of December, 1928. i 

ARTHUR PETER, 

Attorney for Defendants. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made partj of this 
transcript, in cause No. 48434 in Equity, wherein Fannie P. 
Hurt et al. are Plaintiffs and Rita Gilmer et al. are|Defend- 
ants, as the same remains upon the files and of record in 
said Court. 


Designation of Record . 
Filed Dec. 14, 1928. 






IS 


FANNIE P. HURT ET AL. VS. ETTA GILMER ET AL. 


In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District* this 16th day of January, 1929. 

[Seal Supreme Court of the District of Columbia.! 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4912. Fannie P. Hurt et al., appellants, vs. Rita Gil¬ 
mer et al. Court of Appeals, District of Columbia. Filed 
Jan. 23, 1929. Henry W. Hodges, clerk. 
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Appellants, 

vs. | 

Rita Gilmer, 

The Washington Loan and Trust Company, Ejr al. 

Appellees. 
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— 
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i 

BRIEF FOR THE WASHINGTON LOAN A^D 
TRUST COMPANY, Appellee. I 


STATEMENT OF FACTS. I 

On May 25,1925, John W. Craddock by a Declaration 
of Trust irrevocably assigned, transferred and deliv¬ 
ered unto The Washington Loan and Trust Company, 
hereinafter referred to as the appellee, certain stares 
of stock, in trust, to take charge of, manage, control, 
invest and reinvest the same, and to pay the net income 
for life unto Fannie P. Patton, now Fannie P. Hurt, 
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one of the appellants. The Declaration of Trust fur¬ 
ther provided that at the expiration of ten years the 
trustee should pay to the said Fannie P. Patton annu¬ 
ally out of the corpus of the said trust fund an amount 
equal to 5% of the value thereof; upon the death of 
Fannie P. Patton the trustee should reduce the corpus 
of the trust fund, or so much thereof as might then be 
iii its custody, to cash, and distribute the same equally 
among the three sisters of Fannie P. Hurt, viz.: Kita 
Gilmer, Mabel G. Egan and Helen Patton Manwarring, 
“or the survivors of them unless any of the said three 
sisters of the said Fannie P. Patton should he then 
dead , leaving children surviving , in which event such 
surviving children shall be entitled to the share thereof 
to which the deceased parent would have been entitled 
if then living.” The trust also provided that none of 
such beneficiaries should have the right to anticipate, 
mortgage, pledge, sell or assign, or in any way what¬ 
soever dispose of or encumber the income or the corpus 
of the trust fund therein created and that neither the 
income nor principal should be liable for any indebted¬ 
ness of such beneficiaries. The Declaration of Trust 


stated that the acceptance of the trust by the trustee 
was among the considerations therefor, and it was duly 
signed and sealed by the said Craddock and the said 
The Washington Loan and Trust Company. 

On June 4, 1928, the said Fannie P. Patton, now 
Fannie P. Hurt, and John W. Craddock filed a Bill in 
Equity against Kita Gilmer, Mabel G. Egan, Helen P. 
Manwarring and The Washington Loan and Trust 
Company, seeking to set aside the said Declaration of 
Trust. By their amended bill the plaintiffs alleged 
that they and all the defendants with the exception of 
The Washington Loan and Trust Company, had mutu- 
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ally consented and agreed with each other that the said 


trust be altogether set aside and the funds forthwith 
transferred to the plaintiff Fannie P. Hurt, discharged 
of said trust, absolutely and in fee simple foreverj. The 
amended bill further alleged that all of the parties to 
the suit with the exception of The Washington! Loan 
and Trust Company and the said Fannie P. lluift, had 
delivered a deed to Fannie P. Hurt conveying to her 
absolutely and in fee simple all the property and es¬ 
tate which they or anv of them have or might ithere- 
after have in the corpus of said trust estate. It alleged 
that thev had notified the trustee of their agreement, 
but the trustee had refused to turn over to Fannie P. 
Hurt the corpus of the trust. The amended bill prayed 
that the Declaration of Trust be set aside and the| trus¬ 
tee be directed to transfer to Fannie P. Hurt ^11 the 
estate held by it under the Declaration of Trust! 

The trustee defendant moved to dismiss the bill be- 

| 

cause it sought the termination of the trust in deroga¬ 
tion of the contingent interests of the born anjl un¬ 
born children of Rita Gilmer, Mabel G. Egan and Helen 
Patton Manwarring, and for reasons apparent oin the 
face of the bill. Upon a hearing the motion o|f the 

i 

trustee defendant was sustained and the amended bill 
dismissed, from which decision the plaintiffs below ap¬ 
pealed. | 

ARGUMENT. j 

THE APPELLANTS AND THE SISTERSl OF 
FANNIE P. HURT HAVE NO RIGHT! OR 
POWER TO DEFEAT THE VALID CONTIN¬ 
GENT REMAINDER TO THE CHILDREIf OF 
THE SISTERS. j 

The terms and conditions of the deed of gift'con¬ 
tained in the Declaration of Trust are simple and not 
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difficult of construction. The grantor made a valid, 
irrevocable gift and the trustee accepted and received 
the securities and now holds the same upon the trusts 
expressed. I Fannie P. Hurt was to have the income for 
life and, starting ten vears after the execution of the 
trust she was to receive annually 5% of the corpus. 
Upon her death the trustee was to distribute the 
corpus, or so much thereof as might be then in its cus¬ 
tody, among her three sisters, Pita Gilmer, Mabel G. 
Egan and Helen Patton Manwarring ‘'or the survivors 
of them, unless any of the said three sisters of the said 
Fannie P. Patton , should he then dead , leaving chil¬ 
dren surviving, in which event such surviving children 
shall be entitled to the share thereof to which the de¬ 
ceased parent would have been entitled if then living 
The trust also contained the provisions commonly used 
in creating a spendthrift trust providing against the 
beneficiaries disposing of or encumbering the income 
or corpus and that no part thereof should be liable for 
their indebtedness. 

If the contingent remainder to the children of such of 
the three sisters as do not survive Fannie P. Patton 
is a valid contingent remainder we know of no right or 
power possessed by the donor, the other beneficiaries, 
the trustee or this court to defeat the same. 

In Perry on Trusts, Sixth Edition, Volume 2, pages 
149G et seq.y it is stated: 


“There are two modes in which a trust may be 
terminated. (1) It may terminate upon the ac¬ 
complishment of the purposes for which it was 
created. * * * (2) Although a trust may not have 
ceased by the expiration of time, and although all 
its purposes may not have been accomplished, yet 
if all the parties ivho are or may be interested in 
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the trust property are in existence and sui | juris , 
and if they all consent and agree thereto , courts of 
equity may decree the determination of a trulst and 
the distribution of the trust fund among thdse en¬ 
titled. J ’ 

\ 

i 

I 

It is not, and cannot be contended, that the trust in this 
case has terminated under the first of these methods. 

Until the death of Mrs. Hurt’s sisters their children 
cannot be ascertained, they are not sui juris , and! could 
not and have not consented to the termination of this 
trust by the second method. 

i 

i 

“But in settlements where there are crojss re¬ 
mainders or contingent interests which cannot be 
determined and adjusted until the happening of 
certain events, the trusts cannot be terminate^, nor 
can the share of either one of the cestuis queltrust 
be paid over to him.” j 

Perry on Trusts, Vol. 2, pages 1499-1500. 

“Where there is a possibility of other benefici¬ 
aries being born before the death of the life bene¬ 
ficiary, the court will not decree a termination'! even 
though all the living beneficiaries consent and the 
life beneficiary is sixty years old.” 

39 Cyc. 100* (NTS). 


“A trust cannot be terminated by the benefici¬ 
aries in esse so long as there is a possibility of 
other beneficiaries coming into existence.” j 
26 R. C. L., 1211. 


“Wherever the courts are called on to terminate 
a trust they will be careful not to defeat any object 
of the trustor apparent from his declaration of the 
purposes of the trust; to this end courts musf de¬ 
cline to act when there are, or may be, persons in¬ 
terested in the trust who are not before the court, 


i 

i 
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or, if before it, not competent to act for them¬ 
selves/ ? 

Ibid. p. 1212. 

Creditors filed a bill in equity to have trust 
terminated. Property was placed in trust by H to 
pay him and his wife the income during life and 
upon their death the property to go to their chil¬ 
dren, the child of any deceased child to take its 
parent's share. H died leaving two daughters, 
after which the interests of the widow was con¬ 
veyed to one of them. 

The Court said in a brief statement “We do not 
consider that the trust has terminated. There 
is a contingent limitation over to the children of 
the daughters who may come into being during 
the life of the widow of the settler, should either 
of the daughters die leaving issue during the life 
of the widow.” 

Wenzel v. Powder, 100 Md. 36. 

“Where property is given, grant eel, or be¬ 
queathed to certain individuals to be used, appro¬ 
priated and applied for their benefit, and in such 
manner that no other person or persons have or 
can have anv interest in it, they therebv become 
in effect the absolute owners of it, and may exer¬ 
cise all rights belonging to them in that relation. 
It is easy to create a trust which cannot be an¬ 
nulled or interfered with. This may be done in 
various ways. If, for instance, the use of an es¬ 
tate or the income of property be given to one or 
many persons for life, with remainder over at his 
or their decease to their respective heirs, or if 
given for some intermediate time, and then upon 
the happening of some specified contingency to 
pass to other designated parties who may then be 
in being, the trust must be preserved, because, un¬ 
til the death of the beneficiary in the one case or 
the occurrence of the contingency in the other, it 
cannot be known to whom the property will come. 
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In the meantime, there is no one competent to ex¬ 
ecute a valid discharge to the trustees, becatise it 
cannot be ascertained in whom the right of prop¬ 
erty will ultimately become vested.” 

Smith v. Harrington, 4 Allen 566. 

K being the owner of the land in controversy 
conveyed the same in trust by a deed which pro¬ 
vided that the net income was to be paid to Ipmily 
Lawton, and if Emily Lawton survived the trus¬ 
tee, she was to have the fee. If she should not 
survive the trustee the land was to go to the! chil¬ 
dren of the said Emily Lawton, share and share 
alike. Emily Lawton had two children, both of 
age, who conveyed to her all their interest in the 
property. Emily Lawton placed a mortgage upon 
the property and the plaintiff bought the samp at a 
foreclosure sale. The plaintiff also obtained a (quit¬ 
claim deed from the trustee. 

The Court said: “Appellants contend that the 
trust is terminated because its purpose has ceased 
—that is to pay the income to Emily Lawton— 
and since her beneficial interest has passed to 
plaintiffs there is no useful purpose to be served 
by continuing the trust in force and effect. This 
argument loses sight of the fact that the trustee 
was to manage the property, rent or lease! the 
same, pay taxes, assessments, and charges, ! and 
thus preserve it for the contingent remaindermen. 
While the contingent interests have passed tp the 
appellants, there remain outstanding contingent 
interests of children who may yet be born to Etnily 
Lawton and survive her at the time of the dpalh 
of the trustee. Such interests have not passed to 
appellants, and the trust continues for their pro¬ 
tection. The case of Fletcher v. Los Angeles Tyust 
and Savings Bank, 182 Cal. 177, presents a simi¬ 
lar question. We do not agree with appellants’ 
differentiation of the two cases. In principal! the 
cases are the same, although there is some varia¬ 
tion in the facts. In the Fletcher case the epurt 
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refused to terminate a trust under which Mrs. 
Fletcher was to receive the net income of prop¬ 
erty during her lifetime, with remainders over to 
her children. The refusal of the court was based 
upon the legal possibility of Mrs. Fletcher, there¬ 
after, having* children, and hence all the beneficia¬ 
ries or possible beneficiaries were not sui juris and 
before the court consenting to the termination. 
* * *. We conclude, therefore, that the trust was 

not terminated bv the consent of the trustee and 

•• 

the beneficiaries, because some of the possible ben¬ 
eficiaries may later come into existence.” 

Hunt v. Lawton, 76 Cal. App. 655. 

In 1903 Charles and Rosie King settled all of 
their property on Ebert as trustee, who was to pay 
them the net income during their lives and upon 
the death of Charles King, the corpus was to be 
distributed among his wife and children in ac¬ 
cordance with the intestate laws of Pennsylvania. 
In 1910 Ebert died and York Trust Co. was sub¬ 
stituted as trustee. In 1921 Mr. and Mrs. King, 
their only children, two adult sons, and a half- 
sister joined in a petition to revoke the trust, 
which was granted bv the lower court. 

This Court said: 4 ‘The decree cannot be sus¬ 
tained. * * v Here it is impossible to determine, 
until the settlor’s death, who the ultimate benefici¬ 
aries will be. Mr. and Mrs. King may have other 
children, or Mr. King may survive his wife, all his 
children and the sister, in which case his other 
collateral relatives would be the beneficiaries; so 
it cannot be now determined that all the parties in 
interest are before the court.” 

King, et ol ., v. York Trust Co., 278 Pa. 141. 

In re: Jones Trust Estate, 284 Pa. 90. 

Brown v. Owsley, 198 Ky. 344. 

Godfrey v. Roberts, 65 N. J. Eq., 323. 

Newton v. Rebenach, 90 Mo. App. 650. 

Smith v. Smith, 70 Mo. App. 448. 
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Olsen v. Youngerman, 136 Iowa 404. 

Bailev v. Bailev, 30 Ivy. L. R. 127. 

In re: Thurston, 154 Mass. 596. i 

Brandenburg v. Thornlike, 139 Mass. 102.j 
Isham v. Delaware Lackawanna Ry., 11 Ni J. Eq. 

227. ' j 

It is true that under the feudal law a destruction or 
determination of a life estate before the contingent 
remainder had vested defeated the contingent remain¬ 
der on account of the technical feudal rule thlat the 
freehold estate could never be left without an owner. 

i 

In England in order to prevent this injustice the 
scheme of “trustees to preserve contingent remain¬ 
ders” was devised. The feudal law did not relate to 
personal property and modern conveyances operate un¬ 
der the Statute of Uses and are innocent conveyances. 
Moreover, under the Declaration of Trust now before 
the Court, the legal interest to the securities wjas as¬ 
signed to the trustee upon the trusts therein set'.forth, 
which would include protection of all interests contin¬ 
gent or vested. 

i 

“Limitations of personal property are more 
analogous to executory devises than to remain¬ 
ders, whatever the term applied, if indeed the 
language of feudal tenure be applicable at all. 
The essential quality of an executory devise, that 
which gives it the great advantage over a contin¬ 
gent remainder, is that while the owner of tjie in¬ 
tervening estate might, and often did at coipmon 
law, defeat a contingent remainder, by a certain 
mode of conveyance which would effect a sc(rt of 
legal abortion, he can by no act of his own prevent 
expectant interests under an executory devise jfrom 
coming into being or vesting at the appointed 
time. Hence is the general principle that every 


i 
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interest in personal property, which is provided 
to take effect in futuro is of an indestructible na¬ 
ture and, notwithstanding the acts of a party hav¬ 
ing the present beneficial enjoyment, takes effect 
in its proper turn, so long as the rule against per¬ 
petuities is not violated.’* 

Schouler’s Personal Property, Yol. 1, Sec. 149, 

p. 168. 


“We have elsewhere shown that in modern times 

expectant interests are sustained in personal to 

much the same extent as in real property; that 

such interests mav now be created bv deeds of 

« * 

trust, and not by will only; that while perishable 
chattels constitute a necessary exception to this 
rule, those of the more durable sort and especially 
capital invested in incorporeals like stock, bonds, 
and mortgages, mav be limited over bv wav of re- 
mainder, some intermediate party receiving the 
income as a particular interest. Every interest in 
personal property which is provided to take effect 
in future* is of an indestructible nature, and will 
take effect in its own proper turn, so long as there 
has been no violation of the rule against perpe¬ 
tuities. * * * A gift of personal property may 
therefore be made inter virus in trust, for speci¬ 
fied objects or to specified parties; for beneficial 
enjoyment in succession or under various qualifi¬ 
cations. • * * And as to conditions in general, the 
usual rules would apply.” 

Ibid. Yol. 2, Sec. 127, p. 116 et seq . 


“It has been said that all future interests in per¬ 
sonalty, whether vested or contingent and whether 
preceded by a prior interest or not, are in their 
nature exeeutorv and fall under the rules bv which 
that species of limitation is regulated, subject 
only to the rule against perpetuities. Conse¬ 
quently a future interest in chattels real or per¬ 
sonal may take effect in analogy to a remainder 



after a life estate limited therein, and is! then 
called a quasi remainder or simply a remainder; 
it may take effect in defeasance of a corbplete 
disposition of the property, such an interest being 
analogous to a shifting use or devise of realty; or 
it may take effect on some future contingency in 
analogy to a springing use or devise. Butj such 
future interests are not to be considered executory 
in the sense that they must vest in possession at 
the same time as they vest in interest.” ! 

21 Corpus Juris, 1042-1043. i 


The necessity for considering the technical doctrines 
of the common law in relation to the destruction of 
contingent remainders fortunately has been rendered 
obsolete bv statute in England and the United States. 

i 

“Statutes Preventing Destruction.—Statutes 
have been enacted both in England and the Uiiited 
States, which expressly or in effect provide tljiat a 
contingent remainder shall not be defeated or 
barred by any destruction of the precedent estate 
by disseisin, forfeiture, surrender, mergerj, or 
otherwise. * * * Under these statutes a contingent 
remainder cannot be cut off by a conveyance by 
the life tenant although made before the remain¬ 
derman comes into being”. 

23 R. C. L. p. 5G6. j 

i 

Such a statute exists in the District of Columbia. 
The Code provides by Section 1029: 

i 

i 

i 

I 

“Expectant Estates Not to be Defeated.— hNo 
expectant estate can be defeated or barred by any 
alienation or other act of the owner of the injter- 
mediate or precedent estate, nor by any destruc¬ 
tion of such precedent estate, by disseisin, for¬ 
feiture, surrender, merger, or otherwise, except 
when such destruction is expressly provided for 
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or authorized in the creation of such expectant es¬ 
tate; nor shall an expectant estate thus liable to 
be defeated be on that ground adjudged void in 
its creation.'’ 

Annotated Code of the District of Columbia, p. 

293. 


SPENDTHRIFT TRUST. 

Were this a testamentary trust, according to the 
weight of authority, since it is a spendthrift trust it 
could not be terminated by mutual agreement of all 
the beneficiaries, even if there were no contingent re¬ 
mainder. It presents a nice question whether under 
such conditions, viz., where there is no contingent re¬ 
mainder, a spendthrift trust can be terminated by the 
consent of the grantor and the beneficiaries. 

26 R. C. L., page 1211, 

Brooks v. Davis, 82 N. J. Eq. 118. 

(Cited by appellants.) 


REPLY TO CONTENTIONS OF 


APPELLANTS. 


The appellants contend that if all of the beneficiaries 
agree the trust can be terminated. We concede this 
proposition if they are all in existence and sui juris , 
but thev are neither in the instant case. 

The appellants contend that the fee is vested in the 
three sisters. We are inclined to think that the in¬ 
terest of the sisters is vested, subject to it being after¬ 
wards divested, though the expression ‘‘or the sur¬ 
vivors of them” creates some doubt. Whether their 
interest is vested or not, it does not entitled them to 
destrov the contingent remainder. 

The appellants contend that the sisters’ estate being 
vested may be transferred. In our opinion, whether 
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it is contingent or vested it may be transferred, but 
the transferee takes no greater interest than the sisters 

. i 

had, viz : an interest subject to a contingent remainder, 
and the trustee must hold the estate to protect this 
contingent remainder. | 

The appellants next contend that the contingent in¬ 
terests may be defeated. In our opinion we have! suffi¬ 
ciently answered this suggestion. 

Apparently the appellants contend that the contin¬ 
gent remainder given to the children are words of lim¬ 
itation, indicating that their parents, or aunts, af*e to 
take an absolute estate. Even when the Rule in Shel¬ 
ley’s Case was in force the word “children” was! con¬ 
strued to be a word of purchase and not of limitation. 
But the Rule in Shelley’s Case has been expressly 
abolished by Section 10-7 of the Code. | 

To the extent that the cases cited by appellant^ are 
in point, they are authority for the position ot| the 
trustee. Thev mainly deal with cases where there is 
no contingent remainder, or the contingency has hap¬ 
pened upon which the remainder vests, or they decide 
that a vested remainder may be sold by the benefi¬ 
ciaries or their creditors. The appellants quoth at 
length from the case of Greene vs. Gordon, 38 App. 
D. C. 443, in which this Court held that subject to) the 
life estate of his two unmarried sisters Osceola C. 
Greene took a vested remainder in fee, subject th be 
divested in case of his refusal to accept the property 
and pay his sisters a certain sum of money; that he | had 
elected to take the property and pay his sisters the 
money, thereby performing the condition subsequent 
and making his fee absolute and unconditioned, j In 
the present case the only way the sisters of Mrs. I^urt 
can make their interest absolute is to outlive her. 
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In the Court below the appellants contended that if 
the three sisters have a vested remainder similar to 
a fee simple estate a valid contingent remainder could 
not be limited thereon. Section 1025 of the Code of 
the District of Columbia expressly permits a fee to 
he limited on a fee upon a contingency, and Section 
1036 of the ("ode provides that all the provisions of the 
sub-chapter relating to estates shall apply to personal 
property generally except where from the nature of 
the property they are inapplicable. 

It is respectfully submitted that the decree of the 
lower court should'be affirmed. 

Arthur Peter, 

i < W. Barron Glover, 

Attorneys for The Wash¬ 
ington Loan and Trust 
Company, Appellee. 



